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BUD - Funding for your Business (Branding, Upgrading,
Restructuring and/or Promoting Sales)

Steven Birt @
Andrew Chan 1

Overview

With a view to providing eligible Hong Kong
enterprises with funding support, with which the
enterprises can undertake projects to develop
brands, upgrade and restructure their business
operations and promote sales in Mainland China,
the Hong Kong Government set up the Dedicated
Fund on Branding, Upgrading and Domestic Sales
(the “BUD Fund”) in June 2012
(http://www.bud.hkpc.org/en). From 20 January
2020 onwards, the geographical scope of the BUD
Fund has been expanded to include ASEAN! and
all economies with which Hong Kong has signed
Free Trade Agreements (“FTA”)2.

Depending where their target business
opportunities are situated, when applying for
funding support under the BUD Fund, eligible
Hong Kong enterprises can choose between the
Mainland Programme and the FTA Programme,
both of which are administered by the Hong Kong
Productivity Council. The maximum funding per
project is HK$1,000,000 with a ceiling of
HK$4,000,000 per enterprise for all projects.

Eligibility of Applicants

All non-listed enterprises registered in Hong Kong
under the Business Registration Ordinance (Cap.
310) with substantive business operations in Hong
Kong are eligible to apply. The programmes are
open for application all year round.

If you are looking to commence, expand,
develop, promote or restructure your business
operations, particularly in Mainland China and
other territories mentioned above, the BUD Fund
is for you and funding should be sought.

Funding Amount

Funding is to be provided on a matching basis, i.e.
the Government pays a maximum of 50% of the
total approved project cost and the applicant a
minimum of 50% of the cost in cash (except for the
audit fee of the approved project); subject to a cap
of HK$1,000,000 per project and HK$4,000,000
per enterprise.

1 ASEAN comprises Brunei Darussalam, Cambodia, Indonesia,
Laos, Malaysia, Myanmar, the Philippines, Singapore, Thailand
and Vietnam.
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How We Can Help

All Applications

Step 1 We know that you are very
busy focussing on your
business, with little time to
attempt securing funding.
MinterEllison can help you
identify any aspects of your
planned Branding, Upgrading,
Restructuring and/or
Promoting Sales projects that
may be eligible for BUD
Funding.

Step 2 We can help prepare and
manage your BUD Fund
applications, and monitor their

progress at all stages.

Step 3 With funding secured, we can
assist you to implement
projects covered by the BUD
Fund. Whether it relates to
devising a brand protection
strategy, registration and
protection of intellectual
property rights, or providing
general contractual and other
advice relating to your
projects or dealings with third
parties, we have the
commercial and legal
experience to provide the help
you need.

2 Australia, Chile, Georgia, Macau, New Zealand and the four
member states of the European Free Trade Association (i.e.
Iceland, Liechtenstein, Norway and Switzerland).
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Impact of COVID-19 on Hong Kong IPO Listing Applications

Anne Ko T: +852 2841 6826 | E: anne.ko@minterellison.com

Carey Kong in] T: +852 2841 6818 | E: carey.kong@minterellison.com

At the beginning of the year 2020, Hong Kong
capital markets experts generally predicted that
Hong Kong would remain among the top three
stock exchange forums globally for initial public
offerings (IPOs) in 2020, in both the number of
companies listed and amount of funds raised.
According to the Hong Kong Exchanges and
Clearing Limited, 22 companies became listed in
January 2020, representing an approximately 69%
increment when compared with 13 new listings in
the same period in 2019. However, the forecast is
now bracing for a significant blow in the face of the
COVID-19 pandemic.

As the outbreak of coronavirus evolves,
governments around the world have imposed
draconian travel restrictions, different degrees of
curfew and other social distancing measures which
hinder travel and in-person meetings. All of these
inevitably impact the business operations of most
listing applicants and their listing timetable.
Between February and April 2020, only 25
companies became listed in Hong Kong,
representing an approximately 32% drop as
compared with the same period last year. At
present, both the timeframe and extent of the
COVID-19 impact on the Hong Kong IPO market
are uncertain, but it is likely that the situation will
continue to evolve for some time. For companies
looking to raising capital in Hong Kong by way of an
IPO at this time, they should carefully time their IPO
projects and be vigilant to the regulatory
requirements. This article will discuss some actual
impacts we have observed in recent listing
applications resulting from the COVID-19 outbreak.

Impacts on Listing Applications
1. Impact on Due Diligence

The Rules Governing the Listing of Securities
on The Stock Exchange of Hong Kong Limited
(Listing Rules) and Paragraph 17 of the Code
of Conduct for Persons Licensed by or
Registered with the Securities and Futures
Commission set out the principal requirements
of due diligence that a sponsor should typically
follow and perform during the IPO application
process.

As part of its due diligence plans, the sponsor
normally, among other things, (i) conducts site
visits and inspections of the listing applicant's
operating premises and production facilities as
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well as its material assets; (i) interviews the
listing applicant's controlling shareholders,
directors and key management, its major
customers, suppliers, creditors and bankers;
and (iii) retrieves the listing applicant's statutory
and compliance record from local government
authorities. In addition, the sponsor (with the
assistance of its legal advisers) also performs
verification of all statements and
representations made in the listing document to
ascertain their accuracy and completeness as
part of its due diligence.

While professional advisers in an IPO may
adapt to the travel restrictions by conducting
certain due diligence via video conferencing
and reviewing documents in scanned electronic
version as opposed to original hardcopies,
some physical meetings or inspections and
independent third party verifications are still
inevitable. As the due diligence must be
substantially complete before the listing
application is lodged with the Hong Kong Stock
Exchange, and that subsequent due diligence
may also be required to be conducted, the IPO
market can be expected to experience certain
delays in the IPO timetable.

Impact on Audit Work

As required by the Listing Rules, the
accountants' report of a listing applicant should
cover three complete financial years
immediately preceding the issue of the listing
document and the latest financial period must
not have ended more than six months before
the date of such document. The COVID-19
outbreak not only affects the sponsor's due
diligence work, it may also cause delay to the
reporting accountants' work given that many
accounting firms have imposed travel
restrictions on their employees and have
suspended the face-to-face aspects of audit
work, bringing auditing to a halt. The various
preventive measures against COVID-19 may
also hinder the listing applicant from obtaining
sufficient audit evidence (such as counting of
inventories, performing vouching and obtaining
third party confirmations) in accordance with the
relevant auditing standards. As such, the listing
applicant will have to consider carefully the
impact of potential changes in the reporting
period and all consequential changes to its
listing application.


https://www.linkedin.com/in/anne-ko-ab9867159/
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Impact on Underwriting Agreement

The underwriting agreement between the
underwriters and the issuer (i.e. a listing
applicant) typically includes a force majeure
clause which allows the underwriters to back
out if, in their opinion, the success of the IPO is
or may be threatened by certain material
adverse events, such as any act of God, war
and outbreak of disease or epidemic.

The COVID-19 outbreak likely falls within the
category of force majeure events. Since its
impacts are generally known to the market, it is
unfair for the listing applicant to enter an
underwriting agreement with termination
provisions that could, arguably, be immediately
invoked. To avoid disputes arising from such
scenario, the parties may consider amending
the typical termination provisions such that the
underwriting agreement is terminable only if
there is a material deterioration from a specific
pre-existing situation. The parties may
negotiate the specific triggers or criteria that
could be used to determine the materiality of
the change, which could include for example,
hitting a certain number of infected cases or a
general percentage drop in an established
stock market index.

Impact on Listing Document Disclosure

Another challenge the listing applicant has to
deal with is the disclosure of business risk and
impacts resulting from COVID-19 in its listing
document. We are aware that the Hong Kong
Stock Exchange is cautious in assessing the
impact of COVID-19 on the listing applicant and
whether relevant information is sufficiently
disclosed in its listing document. The listing
applicant should be reminded that it is its
obligation under the Listing Rules to ensure that
its listing document contains sufficient
information to enable potential investors to
make an informed assessment of it and its
business.

Additional information regarding the impact of
COVID-19 which the listing applicant may be
expected to disclose in its listing document
include:

e any disruption of its supply chain
e upsurge or drop in market demand for its
products and services

e actual and potential impacts of the
outbreak on the economic environment
and the relevant market
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e its business contingency plans

e whether itis able to discharge its
obligations under existing contracts

e whether its business operations have been
interrupted or suspended

e precautionary measures taken to maintain
a safe and hygienic working environment
for its employees

e any change of its use of IPO proceeds as a
result of the outbreak

e burn rate of its existing cash balance in the
worst scenario where its operations are
suspended

e inclusion of the impact of COVID-19 as a
specific "risk factor"

e enhancing disclosure of "events after the
reporting period" in accordance with the
Hong Kong accounting standards

The listing applicant should be mindful that the
disclosure should be specific to its own
circumstances with quantitative information to
the extent possible and avoid presenting
generic "boilerplate” statements. Furthermore,
the sponsor should (i) carry out appropriate and
sufficient due diligence to assess the impact of
COVID-19 on the listing applicant's business
operations and financial performance; (ii)
evaluate any change in the listing applicant's
use of IPO proceeds and its profit / cashflow
forecast; and (iii) ensure the enhanced
disclosure in the listing document is verified.

Impact on Listing Applicant's Valuation

The COVID-19 pandemic is having a dramatic
impact on the economy as well as the equity
markets. The recent significant decline in
equity values poses difficulties for the valuation
of businesses, shares and other equities in the
economic environment.

As part of the IPO application process, a listing
applicant is required to submit a market
comparable analysis of the market
capitalisation and price-to-earning (P/E) ratio of
the listing applicant and its market peers,
taking into account their financial performance,
P/E ratio and industry prospects, to
demonstrate that the listing applicant's
expected market capitalisation and P/E ratio
are in line with the market comparables.

Given the significant decline in the global stock
markets since the COVID-19 outbreak, the
financial performance or share price of the
listing applicant's market peers may have
significantly deteriorated, making it difficult for
the listing applicant to prepare a comparable



analysis. Consequently, the listing applicant
would have to provide a robust analysis to
justify the listing applicant's P/E ratio taking into
account the P/E ratios of its comparables, its
nature of business, historical and forecast
financial performance and growth prospects.

What's Next?
The COVID-19 pandemic is creating drastic global

impacts, including the loss of lives and disruption to
the financial markets. IPO practitioners may have
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to conduct IPOs in a more innovative way, such as
conducting roadshow over the internet and making
presentations via teleconferencing. Although
COVID-19 will invariably slow down the IPO
application process, sponsors and other
professionals are however reminded not to
compromise the expected level of due diligence
responsibility. Market participants should closely
monitor the situation and are strongly advised to
consult their legal advisers for the appropriate and
extra considerations in order to satisfy the Listing
Rules and other regulatory requirements.



Force Majeure and the FIDIC! Form of Construction

Contract
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Public health requirements due to COVID-19
causing widespread disruption to commerce
have of course affected various construction
projects. Disruptions due to business operations
closures and stringent transportation restrictions
have and will continue to affect various levels of
construction projects including availability of
labour and materials.

While one hopes that industry members will be
understanding and agree to reasonable requests
for extensions of time and additional costs,
various events could give rise to disputes
including employers claiming breach of contract
for non-performance and contractors seeking
relief on grounds such as force majeure.
Contractors exposed to such risks need to
anticipate potential problems, review their
contracts, and be able to act swiftly to protect
their interests and enforce their rights.
Employers on the other hand need to be
prepared to assess such claims in a timely
manner to avoid further delays to projects.

We summarise briefly some potential issues and
FIDIC contract provisions one should consider in
the context of COVID-19, and the actions which
might need to be taken promptly.

Generally, force majeure is a contractual
mechanism that:

e excuses a party from performance of an
obligation,

o allows a party an extension of time for
performance of an obligation, or

e entitles a party to suspend performance of
an obligation,

upon the happening of an event beyond that
party's reasonable control.

The applicability of the force majeure provision
depends on its precise wording. Force majeure
clauses are construed strictly and in accordance
with the exact terms of the clause. One therefore
needs to review the relevant contract and be
properly advised as to the applicability of the
relevant terms and the practical issues involved.

As FIDIC forms of contract are commonly used
for regional projects, we refer below to the MDB?
Harmonised Edition (2010).

Definition of force majeure

An epidemic is not specifically stated in the
FIDIC form as a force majeure event — however,
the definition of force majeure events is not by
way of a 'closed' list setting out exhaustively the
events of force majeure. Rather, if the
conditions set out in Clause 19.1 are met, the
event would be deemed to be one of force
majeure. Given the unprecedented measures
by governments and their effects on movement
of people and certain materials, a contractor
under the FIDIC contract could argue that a
force majeure event has arisen due to the
COVID-19 outbreak and/or relevant
governmental and administrative decisions.

It is important to note that under the FIDIC
contract, even if a sub-contractor to the
contractor to the FIDIC (main) contract is entitled
under the sub-contract relating to the works to
relief for force majeure on terms in addition to or
broader than the terms provided in the FIDIC
(main) contract, under Clause 19.5 of the FIDIC
form, such additional or broader force majeure
terms in the sub-contract would not excuse the
contractor's non-performance under the FIDIC
(main) contract. This confirms the general
provision that a contractor is not relieved from its
obligation(s) by sub-contracting its work (Clause
4.4 of the FIDIC form), and that the contractor is
only entitled to relief under the FIDIC (main)
contract on the occurrence of force majeure
under the FIDIC (main) contract, and requisite
notice having being validly given.

Causation

Once the event is established to be a force
majeure event, it then needs to be demonstrated
that the force majeure event prevents the party
from performing its substantial obligations. The
burden of proof is squarely on the affected party
to establish this. There must be a causal

1 Fédération Internationale Des Ingénieurs-Conseils (International Federation of Consulting Engineers)

2 Multilateral Development Banks
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connection between the force majeure event
and the affected party's inability to perform its
obligations.

The force majeure event needs to make it legally
or physically impossible for the party to perform
its obligation. Increased cost of raw materials,
or costs of transportation making the
performance of a contract uneconomical would
not make it impossible for the party to perform

its obligation. Courts have held that a party is
not prevented from performing a substantial
obligation if it could still perform at increased
cost or at a loss.

Notice

Under Clause 19.2 of the FIDIC contract, the
contractor is:

e togive notice to the other party of the event
or circumstance amounting to force
majeure event, and

o specify the obligation(s) it is or will be
prevented from performing due to the
identified force majeure event,

within 14 days after the contractor became
aware, or should have become aware, of the
identified force majeure event. The notice must
comply with the formalities set out (e.g. in
writing, delivered in accordance with the
contract, copied to the relevant parties, etc). For
certainty, contractors should specify that the
notice is given under the force majeure clause.

From a non-contractual point of view, it is
important for the other party to be notified within
a reasonable period of time the force majeure
event and the obligations affected by the event,
SO as to make it easier to address the event,
including to explore any options available. With
the closure of factories and travel restrictions,
contractors should monitor their supply of
materials and manpower and give any
necessary notices as soon as possible.

Relief and other operative clauses

Having given valid notice, the contractor is
excused from performance of its obligations for
so long as such force majeure prevents it from
performing them. This suspension of the
contractor's obligations is only to the extent
affected by the force majeure event, and
therefore the contractor would still need to fully
perform unaffected obligations. Under Clause
19.3, the party is also required to give notice to
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the other party when it ceases to be affected by
the force majeure event.

It is important to note in particular that the FIDIC
contract form expressly states at Clause 19.2
that the force majeure provision does not apply
to obligations of either party to make payments
to the other party.

Under Clause 19.4, if the contractor suffers
delay by reason of a force majeure event, it is
entitled to claim for an extension of time (but not
necessarily additional costs) for any such delay
subject to the engineer's determination.

It is important to note that both parties have a
duty under Clause 19.3 to minimise any delay in
the performance of the contract as a result of
force majeure, which might include monitoring
supplies of materials, searching for alternative
suppliers and re-scheduling certain works.

Termination of the contract is the most drastic
action, and Clause 19.6 affords a limited right to
do so. Where force majeure prevents the
execution of substantially all of the works in
progress for a continuous period of 84 days, or
the same force majeure event prevents the
execution of substantially all of the works in
progress for multiple periods which total more
than 140 days, termination of the contract is
possible.

Further, Clause 19.7 provides that if any event
or circumstance outside the control of the parties
(including but not limited to a force majeure
event) arises which makes it impossible or
unlawful for the parties to fulfil obligations under
the contract, or which under the law governing
the contract entitles the parties to be released
from further performance of the contract, such
event or circumstance allows the parties to be
released from further performance of the
contract upon requisite notice.

In the event of termination due to force majeure
or otherwise as noted above, Clause 19.6
provides for the consequences of termination
and procedure for final certifications and
payments.
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