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Updates on Developments in the Debt Market during

COVID-19

George Tong in|
Nicole Chan 3

With the coronavirus (COVID-19) outbreak having
officially been recognized as a pandemic by the
World Health Organization on 11 March 2020, it is
affecting not only Chinese economic activities, but
also the global market. Different industries,
countries and regions are subject to different
impacts caused by lockdown policies, travel
restrictions, quarantined workers, shortage of
supplies, factory shutdowns, delayed resumption
of normal economic activities, disruption to
production and supply chains, which trigger
cashflow difficulties, financing needs and
refinancing pressures.

In view of the uncertainty driven by the current
global health crisis and the tensions brought by the
US-China trade war which are expected to last for
some time, companies are inclined to take a
defensive approach by securing money from
investors now so that they can maintain liquidity,
and support their refinancing needs later.

The following are some of our recent observations
on the debt market:

Offshore bonds

PRC companies and their offshore subsidiaries
which intend to issue offshore bonds in RMB or
other currencies with tenors longer than one year
are required to register their issuance plans with
the National Development and Reform
Commission of the People's Republic of China
("NDRC"), while bonds with maturities of less than
one year do not need to be registered with NDRC.

In light of the severe impact of the rapidly-
spreading coronavirus, the PRC government
recently announced various measures to help
combat the negative economic impact. Among
various measures, NDRC now allows bond issuers
who are required to complete the issuance
exercise between February and June 2020 to
complete the issuance by 30 June 2020.

Unrated short-term bonds that mature within one
year (also known as 363 or 364 days bonds)
remain popular among bond issuers due to their
simple transaction structure and quick preparation
time. It generally takes three to six weeks to

2 | Legal issues in times of an epidemic | MinterEllison LLP

T: +852 2841 6836 | E: george.tong@minterellison.com
T: +852 2841 6854 | E: nicole.chan@minterellison.com

complete the issuance of such 364 days bonds,
which is ideal for issuers with short term financing
needs.

"Anti-epidemic bonds"

In order to assist PRC companies engaged in
epidemic prevention and control to access
liquidity at lower cost, among other measures,
PRC regulators have now encouraged such
companies to issue RMB-denominated bonds in
the name of fighting the COVID-19 outbreak
(known as "anti-epidemic bonds") for sale in the
PRC by establishing a "green channel" to
streamline the approval process from weeks to
day(s) while urging state-backed banks and
institutional investors to subscribe for them. To
qualify such bond issuance, issuers must commit
to spending at least 10% of the issue proceeds on
measures to combat the epidemic.

Coupons on short-to-medium term anti-epidemic
bonds are generally low. The low rates on offer
from the anti-epidemic bonds have lured the
issuers to issue such bonds for the purposes of
combating the epidemic and easing their capital
needs. Taking advantage of this favourable policy,
a wide spectrum of companies ranging from
airlines to drug distributors are flocking to issue the
anti-epidemic bonds, which further boost debt
market transactions.

Despite recent uncertainty and volatility, demand
for debt securities in general remains robust, as
investors can lock in income potential with a
specified duration and issuers can secure
financing from investors and improve their capital
structure in a relatively swift way. Debt securities
investment provides an optimum window and
timely match of investors and issuers under the
current circumstances. All these provide a
favourable investment environment for debt
securities and fosters a booming debt market
amidst the ongoing coronavirus outbreak.
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Bracing for Impact — Directors' Duties in Insolvency

Jonathan Green 1
Desmond Liaw
Jody Luk

At home and abroad, economies and businesses
are feeling the brunt of the COVID-19 pandemic
and related containment measures and
consequences.

In a recent update by the Organisation for
Economic Cooperation and Development (OECD),
the OECD has projected that many economies will
fall into recession, as the global lockdown due to
the COVID-19 pandemic will affect sectors
amounting to up to one third of GDP in the major
economies. Locally, according to statistics
published by the Hong Kong Government, in the
first 2 months of 2020 compared to a year earlier,
Hong Kong has seen a sharp fall in merchandise
exports, a deterioration in the labour market
leading to unemployment rates being the highest
in nine years, and a large plunge in retail sales
volume. This follows a time when the Hong Kong
economy has already contracted by 1.2% for 2019
as a whole, the first annual decline since 2009.

In face of the uncertainties and challenges locally
and abroad, businesses in various sectors are
bracing themselves for arising insolvency risks.
This client alert focuses on highlighting certain
issues in particular relating to directors' duties at
times as these.

When is a company considered insolvent?

Essentially, there are two principal tests for
insolvency. One test is the so- called "balance-
sheet" test. This is the traditional test under which
a company is insolvent if its liabilities exceed its
realisable assets.

Another test of insolvency is the so-called "cash
flow" test, which is sometimes called the
commercial or liquidity test. Under this test, a
company is insolvent if it is unable to pay its debts
as they fall due. This is a ground to petition the
Court to wind-up the debtor company

under legislation in Hong Kong.

Has Hong Kong introduced insolvency-
related restrictions or relaxations?

Some governments around the world are imposing
temporary restrictions on creditors' rights and

actions for debt relief purposes, such as restricting
enforcement of various acceleration or termination
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rights, and raising the monetary thresholds for
issuing statutory demands or filing of bankruptcies.

Whilst the Hong Kong government has introduced
stimulus packages for certain sectors (such as
low-interest loan guarantees for small and medium
enterprises, and support/subsidy schemes for
retailers and property management companies), it
has not introduced insolvency-related restrictions
or relaxations in respect of directors' duties or
debtor's filings for insolvency.

In reality, though, the extended period of closure of
the courts and court registries (from late January
to until currently 3 May 2020) means that creditors
have not been able to proceed with filing petitions
for bankruptcy or winding-up, unless reasons of
urgency can be shown. As a result, although no
insolvency-related restrictions have been
implemented in Hong Kong so far, the number of
bankruptcy and winding-up petitions presented in
February 2020 have been zero, according to
statistics published by the Official Receivers' Office.

What are the duties of a director if the
company is insolvent (or is nearly so)?

When a company is insolvent (or is nearly so), the
directors' duty to the company as a whole will
require them to consider what would be in the best
interests of the creditors of the company (instead
of the shareholders), and to take every step with a
view to minimising the potential loss to the
creditors. A liquidator or creditor may bring
proceedings against a director for breach of duty
where that breach has resulted in a loss to the
company.

Generally, directors:-

(@)  must not conduct the business of a
company, which is insolvent or is nearly so,
with intent to defraud creditors;

(b)  must not favour particular creditors; they
must treat creditors equally; and

(c) have a duty to take every step with a view to
minimising the potential loss to the
company's creditors once it is clear that
there is no reasonable prospect of the
company avoiding going into liquidation.
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Directors should continuously assess whether or (b)
not the company is solvent especially in times of

financial difficulties and insist that up-to-date cash

flow statements, balance sheets and profit and

loss statements be prepared to enable them to

complete that assessment.

If a company is in financial difficulties, directors (c)
should take into account the following practical
considerations:-

(a) Be realistic: The actions of the directors will
be judged by any liquidator, regulator,
creditor or shareholder at a time when they
have the benefit of hindsight. Accordingly,
the directors must, at all times, be realistic
as to the company's prospects of survival,
giving regards to the interests of the
creditors. If in doubt as to whether the
directors should take steps to continue
operations, restructure its debts, or (d)
voluntarily wind-up the company, directors
are advised to seek legal and professional
advice.
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Be careful about incurring fresh
liabilities: No new credit should be incurred
without considering the overall financial
position and prospects of the company to
determine whether there is a reasonable
chance of survival.

Exercise extreme care when disposing of
assets: Generally speaking, directors
should consider preserving the value of the
company's assets when a company is in
financial difficulties. When a disposal is
made, it is advisable for the directors to
ascertain the fair market value of the assets
to be disposed of (by an independent
qualified third party), and exercise care in
identifying the entity to which the assets are
being sold to ensure no creditor is preferred
over another.

Maintain a paper trail: Decisions reached
by each director should be properly
recorded with reasons so that the director
can demonstrate that his or her
responsibilities are discharged.



Cartels: Recent Legal Developments in Hong Kong

Caroline De Souza

Competition Commission v. T.H. Lee Book
Company Limited, The Commercial Press
(Hong Kong) Limited, Sino United
Publishing (Holdings) Limited and Hui
Chiu Ming (Case no. CTEA2/2020)

On 20 March 2020, the Hong Kong Competition
Commission (Commission) launched legal
proceedings in the Competition Tribunal against
three textbook publishers (Publishers) and the
general manager (who is also a director) of the
first named Publisher. The defendants are
alleged to have contravened the First Conduct
Rule of the Competition Ordinance (Cap. 619)
by operating a cartel in relation to the sale of
student textbooks in Hong Kong, which involved
price-fixing, market sharing and/or bid-rigging.

Amongst the orders sought by the Commission
in this case are:

=  adeclaration that the Publishers have
contravened the First Conduct Rule and
that the general manager of one of the
three Publishers is a person involved in
such contravention within the meaning of
section 91 of the Competition Ordinance;

= an order for pecuniary penalties to be paid
by the Publishers and the general manager;
and

=  adirector disqualification order against the
director.

At the time of writing this bulletin, the
proceedings had only just commenced so the
final outcome will not be known for some time.
The Competition Tribunal can impose penalties
of up to 10% of the annual turnover of an
undertaking (or, where the contravention
occurred in more than 3 years, 10% of the
undertaking's turnover for the 3 years in which
the contravention occurred that saw the highest,
second highest and third highest turnover), so it
will be interesting to see how the case unfolds.

What is the First Conduct Rule?

Under section 6(1) of the Competition Ordinance,
an undertaking must not:

(@) make or give effect to an agreement;
(b)  engage in a concerted practice; or

T: +852 2841 6910 | E: caroline.desouza@minterellison.com

(c) as a member of an association of
undertakings, make or give effect to a
decision of the association,

if the object or effect of the agreement,
concerted practice or decision is to prevent,
restrict or distort competition in Hong Kong.

An undertaking is broadly defined in the
Competition Ordinance as meaning "any entity,
regardless of its legal status or the way in which
it is financed, engaged in economic activity, and
includes a natural person engaged in economic
activity".

If an anti-competitive agreement, concerted
practice or decision has more than one object, it
suffices that only one of its objects is to prevent,
restrict or distort competition in Hong Kong".
The anti-competitive object of an undertaking in
making or giving effect to an agreement,
concerted practice or decision that affects
competition may also be inferred?.

Are there any exemptions from the First
Conduct Rule?

Yes, there are limited statutory exemptions
available under Schedule 1 to the Competition
Ordinance. Agreements, concerted practices or
decisions which are anti-competitive may be
permitted if:

= they enhance overall economic efficiency
by improving production or distribution or
promoting technical or economic progress
while allowing consumers a fair share of the
resulting benefit, but at the same time
without (i) imposing restrictions that are not
indispensable to the objective of enhancing
overall economic efficiency and (ii) giving
the undertakings involved the possibility of
eliminating competition in respect of a
substantial part of the goods/services
concerned;

= they are required for the purpose of
complying with a requirement of Hong Kong
law;

' Section 7(1) of the Competition Ordinance
2 Section 7(2) of the Competition Ordinance
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= the undertaking has been entrusted by the
Hong Kong Government to provide services
of general economic interest;

= inthe case of an agreement, the agreement
(either on its own or when taken together
with another agreement) results in, or if
carried out would result in, a merger; or

= the combined turnover of the undertakings
involved in the anti-competitive agreement
or concerted practice in any calendar year
does not exceed HK$200 million; or

= the turnover of the association of
undertakings which gave effect to the anti-
competitive decision in any calendar year
does not exceed HK$200 million.

The last two exemptions listed above will not
apply if the anti-competitive conduct in question
amounts to serious anti-competitive conducts.

What amounts to serious anti-competitive
conduct?

Serious anti-competitive conduct includes any
one or more of the following types of conduct:

= fixing, maintaining, increasing or controlling
the price for the supply of goods or services;

= allocating sales, territories, customers or
markets for the production or supply of
goods or services;

= fixing, maintaining, controlling, preventing,
limiting or eliminating the production or
supply of goods or services; and

= bid-rigging.

What can businesses do to protect
themselves?

The legal, commercial and reputational risks of
being involved in cartel conduct are serious and
should not be underestimated.

The First Conduct Rule has extra-territorial
effect, so as long as competition in Hong Kong
is harmed and none of statutory exemptions
apply in a particular case, it does not matter that
the agreement, concerted practice or decision in
question has been made, given effect to or
engaged in outside Hong Kong*.

3 Paragraph 5(2) of Schedule 1, Competition Ordinance.
4 Section 8 of the Competition Ordinance
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Competition Commission v. T.H. Lee Book
Company Limited, The Commercial Press (Hong
Kong) Limited, Sino United Publishing (Holdings)
Limited and Hui Chiu Ming also highlights the
importance of conducting regular reviews of
existing business practices. In that case, the
Commission alleges that the cartel

arrangements pre-dated the enactment of the
Competition Ordinance, but that the Publishers
did not cease the offending conduct.

Regular staff training and education at all levels
of a business from front-line sales right up to
directorship level can be an effective tool in
combatting illegal cartel conduct.

The COVID-19 pandemic

On 27 March 2020, the Commission issued a
public statement acknowledging the challenges
posed by the COVID-19 pandemic to the supply
of essential goods and services in Hong Kong.
Whilst the Commission will continue to enforce
the Competition Ordinance during the pandemic,
it also accepted that there may be instances in
which businesses in certain industries could
legitimately work together on a temporary basis
in order to fulfil local demand for essential goods
and services. However, for those businesses
planning to do so, the Commission has invited
them (or their industry bodies) to seek advice
from the Commission on the application of the
Competition Ordinance.
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